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314"1clcodf cpy rf1lf ~ 'Q'dT
Name & Address of The Appellants

M/s. Sequel Logistics Pvt Ltd

Ahmedabad
~ ~~ "ff ~ ~ ~ ~~ mf~ cITT ~ Ai-.:i~ftict m "i-r 'cl5x
T-fcpfil i:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

tfr:rr ~. ~ ~ ~~~~ cITT ~:­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fclw?:T~,1994 c#!" tfRT 86 cB" 3Wffi~ cITT Fi:.:f cB" L!Tff c#!" \iTT ~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

'C!fur:r ~ 1:flo #tar gen, ur zea vi hara 3fl#a nznf@raUr 3it. 2o, =q #cc
l$IIBk.c>1 cp1:q1'3°-s, ~ "f'lR, 3ll$l-Jc{l~lc;-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016,

(ii) ~~~ cITT fcRfn:T ~. 1994 c#!" tfRT 86 (1) cB" 3iafa 3rat hara
A rqraf], 1994 # fu 9 (1) cB" 3@T@ frr1:iifu:r :pr:{ ~--tr- 5 B 'c:fR >lfctm B cITT \iTT
raft gi a mer fh 3mer a fag or4ta at n{ al put ufzj
3#lu a1Ry (a v uafr uR 3tf) 3it men a fGr zen i znnf@raur ar urzuf fer
-g, aei # +f la6Ra a aa arr@l zrzra «fhzr # n 'fl WITTlm ~~ cfi "fiiL!
urei hara #6t ir, anu # lWT 3it nut nu fa wq; s Gara zT \jfffi qj1, t crITT ~
1000/- #ha 3urt sty si iara al iir, an #6t '1-li<T 3it rmmra ·rzn if u; 5 <'fffiT m
50 lg an zt at 6q; 5ooo/ - #6hr hat ztf sit tiara clfr '1-li<T. ~ clfr '1-li<T 3TR ~ 11<-Tf
u#fl T; 50 alg znra unr & azi nu; 1oooo/- tifR, ~ 'ITT1J1 I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is..---.__
more than five lakhs but not exceeding Rs. Fifty L3khs, Rs.10,000/- where the amount/o (!1i. ~a-rrJ,r
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the fo(mi~f~•"'"'L cs/.;;,~. If,~/._... :·~,,J'4\0'~I± .r ±A
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crossed bank draft in favour of the Assistant Registrar of :he bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fclm<r~.1994 c#l effiT 86 ci>"r i3"C!-eITT13IT -qcr (2) z siafa rat iar Paula6}, 1gs4 fzu 9 (21:1)

m 3Rf1@ f.lmfu, tITT1i ~.-tr.-7 if m) Gr mat vi sr mer mgr,, #ta sur zycn (3r4ea) # smzr m) ma<TT (OIA)(
~it~ ,@[ mifr) 3ITT '3m
aga, erra / G I7gr 3raT A2I9k at TT gen, anal6ta zmzntf@raw at 3lWcR ah aPe g srr
(010) m'l 'ITTa' ~ mifr I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zrnizifr zrrznar zyca ar@efm, 197s at mn 'CR~-1 m 3@7@ f.,mfu, ftrn:! 31gar q Ir?r vi err
~m 3ITffi c#l 'ITTa' 'CR xii 6.50 /- trn° ar arzaczr zya feaa in shaft

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. tl'rirr W<I' , ~ W<I' -qct Para 3r9tu -mznf@raw (arffafe;) Runr4#, 1982 if 'iTffln -qct 3P<I ~ 1,l1'fffi cITT
Rfra na ara f.!<i1TT c#l 3TR 1lt ~ 3TJc!>fim fcl;m i:iITffi % I

3. Attention is also invited to tile rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #tar era, a4tar 3ulz la vi hara 3r4l#tr uf@aur (#4a # #fr 3r4ti amat #
.:> .:>

ac4tr3nrra 3f@1fr, &&gy frenr 39#3iafa=au(izr-) 31f0fr2e&(2a&y #st in
.:>

29) fecia: s&.ec.2&g 5it R fa4tr 3#f@)fr, &&&9 fr arr 3 ks 3iata hara at 3ft ara #t a{ ?
"aar ff@ar#ta{qa-frsar#ear 3fear4k,arf fasrr a 3iaifasrmstsrarat 3rhf@a 2zr

mwar#lgaura3rf@a ITT

a#c4tar 3eTTlaviParas#3iiair fav art gla" j fa afk­.:> .:>

(i) tfRT 11 g'r ct~ f;ttfrrt:r '{c!,'J,'

(ii) crlzs Rt at z{ arr uf?
(@ii) crdz rm fz1rat # fr 6 # 3iaa zr ta#

c:> 3-rrir ~~Rt~ fcl;" ~ trm ctman fear (i. 2) 3rf@)fr, 2014 a 3car ua fclml'
"3r414tr1f@rat ahca fqauft rarer 3r5ff Vci' 3rcfrc;r cfi1'~ o=iffe~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) iaf i, sr 3rr a sf 3rat uf@rsuramar si areas 3rrar srca zur avg.:> .:>

faa1fa gt atair far arr area a 10% 3raarar 3h srsihaavg f@a1faaaavsh10%.:> .:> t"I

rzracrr st5raft?j

CJ

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute · ~c11q;

penalty, where penalty alone is in dispute. 1
rrRAl

"' ~ Ell.s e 3
t;l° 0 0 -} z
• s04co .

*



\
3 V2(ST)96 & 97/A-11/2017-18

:: ORDER-IN- APPEAL::

M/s. Sequel Logistics Pvt.Ltd. 29/B, Shrimali Society Opp. Passport
Seva Kendra, Near Mithakhali Six Roads,Navrangpura,Ahmedabad-380 009
(hereinafter referred to as 'appellants') have filed the present appeal against
the Order-in-Original No. SD-02/44 & 45/A4C/2016-17 dated 27.02.2017
(hereinafter referred to as 'impugned order') by the Assistant Commissioner. I

Service Tax, Div-II, Ahmedabad (hereinafter referred to as 'adjudicating
authority'.

2. Briefly stated the facts of the case are that the appellants are engaged
in providing taxable services under the category of "Clearing and Forwarding
Agents Services" and are registered with the Service Tax department under
Service Tax Registration number AAHCS9813PST001. During the course of
audit, it was noticed that the appellants were recovering 'Notice Pay' from
the employees who were leaving the job without giving notice for the
stipulated period, and thereby permitting the concerned employees to leave
the job. In this process, the appellants had recovered an amount of
~4,01,037/- for the period from 01.01.2013 to 30.09.2014 and 2,15,771/­
during Oct,2014 to March,2016. It was deduced by the audit team that by
recovering the notice pay, the appellants were tolerating the act of the
employees to leave the job. This activity of the appellants falls under the
category of 'declared services' as envisaged under Section 66E(e) of the
Finance Act, 1994. On being pointed out by the audit party, the appellants
did not agree with the objection and accordingly, a show cause notice, dated
13.08.2015 and show cause notice dated 17.11.2016 respectivly were
issued to them. The said show cause notices were adjudicated by the
adjudicating authority vide the impugned order. The adjudicating authority
confirmed the demand for recovery of Service Tax amounting to 49,567/­
and 31,091 under Section 73 read with Section 68 of the Finance Act, 1994.
He also ordered the appellants to pay interest under Section 75 of the
Finance Act, 1994. The adjudicating authority further imposed penalty under
Sections 76, 77 and 78 of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellants preferred
the present appeal. They stated that the transaction entered into by the
appellant with its employee is outside the scope of definition of service.
Originally an employment agreement was entered into between appellant
and its various employees with a condition to recover notice pay from the
employees leaving job without notice pay for a stipulated period. Originally
the agreement was not for notice pay, the agreement was an employment
agreement between the appellant and employees. At the outset there was no
agreement to the obligation to refrain from an act or to tolerate an act or a
situation or to do an act on the part of appellant. Hence the transaction is not
covered under declared service and such notice pay recovered is in nature of
penalty levied upon the employees and not for refraining or tolerating an act
or situation and hence cannot be considered as consideration for taxable
services to fall under the entry no.(e) of Section 66E of the Finance
Act,1994.They relied on the following decisions;
i). "CCE v/s. Victory Electricals Ltd. [2014] 42 taxmann.Com 2015 (Chennai­

CESTAT-LB)".
Ip). Nirma ltd.OIA No.VAD-EXCUS-001-AAP-341/2016-17 dated 21.09.2016.

4. Personal hearing in the case was granted on 14.11.2017 wherein CA
Bhagyashree Bhatt and CA Dhawni Patwari appeared before me and ~~ °ftoTcJ,' TRAL
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reiterated the contention of their submission. Also submitted citation referred
in their submission.

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. Now, let me examine the reasons
of confirming the demand and the defense reply given by the appellants.

6. To start with, I find that the adjudicating authority has confirmed the
demand ofService Tax amounting to 49,567/- and 31,091/- stating that
as per the definition of service as envisaged under Section 65B(44) of the
Finance Act, 1994, read with Section 66E(e) of the Act, and as such it is
established that the said assesses had contravened the provisions of Section
68 of the Finance Act,1994 read with Rule 6 of Service Tax Rules,1994 in as
much as they failed to pay service Tax within prescribed time limit.

6.1 It is pertinent to note that amendments made in the Act w.e.f.
01.07.2012, in the new system, the word 'service' has been redefined under
Section 65B(44) of the Finance Act, 1994. However, CBEC, in the month of
June 2012, had introduced an 'Education Guide' in light of the new system.
The said guide clarifies many queries that were supposed to erupt at the time
of the amendments made in the Act w.e.f. 01.07.2012. I would like to quote
below a concerned paragraph from the said guide for clarification;

"2.9 Provision of service by an employee to the employer is outside the ambit
ofservice;
2.9.1 Are all services provided by an employer to the employee outside the
ambit ofservices?
No. Only services that are provided by the employee to the employer in the
course of employment are outside the ambit of services. Services provided
outside the ambit of employment for a consideration would be a service. For
example, if an employee provides his services on contract basis to an
associate company of the employer, then tnis would be treated as provision
ofservice.

2.9.2 Would services provided on contract basis by a person to another be
treated as services in the course of employment?

No. Services provided on contract basis i.e. principal-to-principal basis are not
services provided in the course of employment.

2.9.3 Would amounts received by an employee from the employer on
premature termination of contract of. employment be chargeable to
Service Tax?

No. Such amounts paid by the employer to the employee for
premature termination of a contract of employment are treatable as
amounts paid in relation to services provided by the employee to the
employer in the course of employment. Hence, amounts so paid
would not be chargeable to Service Tax. However any amount paid
for not joining a competing business would be liable to be taxed
being paid forproviding the service of forbearance to act".,

In view of the above, it is now very clear that any payment made by either of ­
the party to the other one would not be chargeable to Service Tax. ~- · Rn?- r,.

$?es"Ac+,, "99
0 .,¥1 8. », $ h7. Thus, from the above, I conclude that the process of payment made by' e; {j$elk <%g

the employees to the appellants, for termination of job before the completior$ }is $
of the agreed upon period, is not to be treated as a service nor any act of sg
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consideration for refraining from an act or tolerating an act. Therefore, I hold
that the impugned order should be set aside in the interest of justice and the
appellants should be given relief from payment of Service Tax along with
interest and penalty.

s. In view of above, I set aside the impugned order with consequential
relief to the appellants.

9. 3r41sat arr zaRta 3fl a fazR 30taah fr sa Zr
9. The appeals filed by the appellant stand disposed off in above terms.

«C­,
(>
(3ar gias)

31rg (3r4re«r)
CENTRAL TAX & GST, AHMEDABAD.

ATTESTED

2
(K.H.Singhal)
SUPERINTENDENT,
CENTRAL TAX (APPEALS),
AHMEDABAD.

BY R.P.A.D.
To,
M/s. Sequel Logistics Pvt.Ltd.
29/B, Shrimali Society,Opp.Passport Seva Kendra,
Near Mithakhali Six Roads,Navrangpura,
Ahmedabad-380 009.

Copy To:-
1. The Chief Commissioner, Central Tax & GST, Ahmedabad zone,

Ahmedabad.
2. The Principle Commissioner, Ahmedabad South.
3. The Deputy/Assistant Commissioner, Div-VI (Vastrapur)

Ahmedabad-South.
4. The Assistant Commissioner, System-Ahmedabad
5. Guard File.
6. P.A. File.
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